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P-R-0-C-E-E-D-1-N-G-S
10:35 a.m.

CHAIRPERSON MILLER: This meeting
will please come to order. Good morning,
ladies and gentlemen. This i1s the February
3rd, 2009 public meeting of the Board of
Zoning Adjustment of the District of Columbia.

My name i1s Ruthanne Miller. I"m
the Chair. Joining me today to my right 1is
the Vice Chair Mr. Marc Loud and to my left,
Mary Oates Walker and Shane Dettman, Board
Members.

Also joining us on the dais i1s Mr.
Clifford Moy from the Office of Zoning and Ms.
Beverley Bailey from the Office of Zoning.

Copies of today"s meeting agenda
are available to you and are located to my
left in the wall bin near the door.

We do not take any public testimony
at our meetings unless the Board asks someone
to come forward.

Please be advised that this
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proceeding 1s beilng recorded by a court
reporter and i1s also webcast live.
Accordingly, we must ask you to refrain from
any disruptive noises or actions 1In the
hearing room. Please turn off all beepers and
cell phones.

And does the Staff have any
preliminary matters?

MR. MOY: Yes, we do, Madam Chair.
The staff would suggest that the Board take
that up on a case-by-case basis.

CHAIRPERSON MILLER: Okay . What
I"d like to say those in the audience that we
will be taking the cases i1n order as they have
been advertised, but we will be breaking after
the second case and waiting for Commissioner
Jeffries hopefully to join us for the third
case on the agenda.

Okay. So, why don"t we call the
first case when you"re ready.

MR. MOY: Good morning, Madam Chair
and Members of the Board.
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I believe the TFfirst case 1s
Application Number 17835 of Louls or Louils P.
Fiore. It"s pursuant to 11 DCMR 3104.1 and
3103 --

CHAIRPERSON MILLER: I"m sorry.
I"m sorry. I was looking at a different
schedule. Could we do 17851, the Moten case
first? Because | think that one i1s quicker.

MR. MOY: Yes, absolutely.

CHAIRPERSON MILLER: I"m sorry.
Thank you.

MR. MOY: No problem. Again, that
woulld be Application Number 17851 of Silvia
and Willram Moten pursuant to 11 DCMR 3104.1
for a special exception for a child
development center. This is for 40 children
and 7 teachers. Under Section 205 in the R-5-
A District -- iIn the R-5-A District at

S 1N

premises 355 Parkland Place, S.E. This
Square 5988 Lot 78.

IT you"ll recall, on December 9th,
2008, the Board completed public testimony,
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closed the record and scheduled its decision
on February the 3rd. The Board requested
additional information to supplement the
record from the Applicant and responses. The
Applicant made i1ts TfTiling which 1s i1n your
case Tolders 1identified as Exhibit 32 dated
January 22nd, 2009.

The Board also allowed neighbors --
kept the record open for neighbors to provide
additional information and that was filed on
January 13th, 2009 and i1s identified In your
case folders as Exhibit 31.

There 1s a -- 1 should also add
with regard to the Applicant®"s filing that at
the public hearing on December the 9th, the
Applicant had anticipated future Increase to a
maximum of 10 persons.

The OP supplemental report is in
your case folders i1dentified as Exhibit 33.

Finally, as a preliminary matter,
Madam Chair, we have iIn the record a letter

from DDOT, the Department of Transportation.
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That 1s i1dentified as Exhibit 30. This filing
arrived or was submitted to the record after
the public hearing on December the 9th.

Responses. The Board allowed
responses also from the ANC. There®"s fTiling
from the ANC.

And other than that, the Board is
to act on the Section 205 special exception
and possible variance relief for the required
parking spaces.

And that completes the status
briefing, Madam Chair.

CHAIRPERSON MILLER: Thank you very
much, Mr. Moy.

As Mr. Moy stated, this 1Is an
application for a special exception under 205
of our regulations for a child development
center.

The reason 1 said that this one may
go more quickly than the next case i1s because
after reviewing the latest submissions in the
record, the Board 1is inclined to seek more
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input  from the Office of the  State
Superintendent of Education -- Early Childhood
Education. Well, OSSE i1s the abbreviation for
that.

There"s an interplay between that
agency and this office In the two sets of
regulations and 205.2 says, in our
regulations, that the center shall be capable
of meeting all applicable code and licensing
requirements and 205.10 says that the referral
to the D.C. Department of Human Services shall
request advice as to whether proposed center
can meet all licensing requirements set forth
in the applicable laws of the District of
Columbia.

There was a lot of evidence iIn the
record that goes to safety concerns that have
been raised with respect to the children
playing outside the building and In the latest
submission by the Applicant, that i1s Exhibit
Number 32, the Applicant says that the
property has sufficient space Tfor children
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play activities within the structure and
outside without the compound to the left of
the building.

I think that the Board has some
concerns that there actually i1s adequate play
activity space outside of the building and
then there are some safety concerns with
respect to off-site play and i1t"s referenced
in the letter that they would use the
playground across the street not regularly but
at times and we noted that apparently it"s
between two main streets and i1t"s not enclosed
in anyway and then there have been general
allegations regarding criminal activity.

In any event, though the Board
feels that i1t would, and | open this up for
other comments, that it would be able to make
a better decision about the ability to meet
the requirements under 205.2 1f we have iInput
from the agency with the expertise on those
safety and adequacy requirements.

We do have a letter from the D.C.
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Office of the State Superintendent of
Education. That"s Exhibit 25, but it does not
address at all the adequacy of the play area
as i1t has been raised 1In our proceeding and we
think that"s the agency that would have the
most expertise and i1t"s become more Important
in light of the Ilatest submission by the
Applicant.

Are there some other comments by
Board Members?

VICE CHAIRMAN LOUD: Thank vyou,
Madam Chair. I agree with everything as
you®"ve laid 1t out.

I just wanted to add also that from
this Board Member®s perspective, my ability to
make the determination of the 205.2 which
reads ""The center or facility shall be capable
of meeting all applicable code and licensing

requirements," well, for me, that"s going to
take a report under 205.10 or 205.9 from the
appropriate agency that says just that. That
says this application that you"re reviewing is
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capable of meeting all applicable code and
licensing requirements.

Now, 1iIn this case, we have our
Exhibit 25 which 1s a letter from the
requisite agency that we would have referred
It to under 205.9/205.10, but i1t doesn"t say
that. It"s a form letter. It recommends
approval. It"s speaks to the policy reasons
for granting special exceptions when the issue
Is the growing demand for licensed child care.

But, 1 would feel so much more
informed as a Board Member making this 205.2
determination i1f they just come right out and
say 1t and for me, this case brings that iInto
play because of all of these allegations that
are on the record iIn Exhibit 32 |1 believe
regarding both the off-site play area being
inadequate, but also questions going to the
safety of this location as a child development
center giving the alleged nefarious criminal
activity on this same block.

There are ten letters from
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neighbors right in the 300 block of Parkland
which 1s the block that this facility would be
on who are saying this i1s not a location where
this type of child development center should
be for reasons of drug dealing and so on and
so forth and 1 don"t feel qualified as a BZA
Board Member to make a conclusion that this
place could meet licensing requirements given
the record before.

So, I really think that 205.9 i1s iIn
place so that we can get that kind of
information from experts and iIn this case, we
don"t have 1t.

Thank you, Madam Chair.

MEMBER WALKER: Madam Chair, 1
agree that referral IS warranted here.
Particularly since the initial application was
referred to OSSE and in the Applicant"s latest
submission, the submittal submission, they
have i1ndeed changed their plans with respect
to where the children will. Initially, they
said that the children would play across the
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street. Now, the applicant i1s saying that
they are going to limit the amount of time
that the children will play across the street
and that the children will spend most of the
time playing on site iIn the fenced area and
so, | think because of this change in the
plan, we should most definitely have OSSE to
evaluate the revision.

CHAIRPERSON MILLER: Okay . Any
other comments? Okay. I do note 1 believe
that i1t 1s within their jurisdiction to look
at certainly child development home outdoor
space and as Ms. Oates said, that the use of
that space seems to have changed during the
life of this application and become more
important.

So, you know, usually, the course
has been that they seem to send us a kind of
form letter and then, you know, we looked at
-— usually, i1t"s not as key a component as it
IS In this case with respect to areas that are
In their jurisdiction and In this case, It
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seems to rise to a more important level.

So, we would like their iInput on
that i1ssue prior to making this decision. So,
what 1 suggest we do is request the Office of
Planning to refer this case to OSSE for them
to give us written advice on the questions
within their jurisdiction that really come
into play i1n our regulations.

Most important, || would say the
adequacy of their outdoor play area, but if
there are other areas within their
jurisdiction that also touch upon our review,
we would welcome that with respect to, you
know, adequacy of the children -- well, with
respect to safety. But, certainly, the
adequacy of that outdoor play area.

VICE CHAIRMAN LOUD: 1 agree, Madam
Chair. Again, want to -- 1 believe 1 mis-
spoke the first time 1 was on the microphone
and said Exhibit 32. But, 1f they could also
look at Exhibit 31 and 1f that has any bearing
at all on their review, so note i1t iIn their
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report for us and i1f they don"t believe 1t has
a bearing, so note that as well.

CHAIRPERSON MILLER: Okay. 1 mean
we"re not making any decisions today. | just
want to note that 1°m not clear that criminal
activity i1n the vicinity 1s something that
this Board would consider, but that is not
being decided by the Board today and we"re
open to whatever advice OSSE wants to provide
to us. But, we certainly want that advice on
the on-site outdoor play area.

Okay. I would suggest that we set
30 days for that report. I"m not sure if
there"s a representative from Office of
Planning here. Oh, Ms. Thomas, would that be
adequate do you think?  Okay. well -- and
then we would need to calendar this though.

Ms. Thomas, 1 know you"re not on
the record here. Perhaps you could come and
get on the record for a minute.

MS. THOMAS: Good morning, Madam
Chair. Karen Thomas for the Office of
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Planning for the record.

CHAIRPERSON MILLER: Good morning.

I"m not sure how quickly this office works.

I was thinking 30 days, but then ideally, it
would be good 1f we could have the report 1in
21 days and then we could put this on the
agenda for the next regularly scheduled Board
meeting.

Would that be possible do vyou
think?

MS. THOMAS: Yes, 171l try hard as
-- | made a contact over there. At least, |1
have the e-mail. So, 1°d probably send it
back again to them.

CHAIRPERSON MILLER: Okay. That"s
terrific.

MS. THOMAS: Um-hum.

CHAIRPERSON MILLER: All right.
So, then we could set this for the next
regularly schedule Board meeting which would
be --

MR. MOY: Be March the 3rd, Madam
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Chair.

CHAIRPERSON MILLER: Okay . And
when would this report be due to the Board?

MR. MOY: I would suggest a week
prior which would be the last Tuesday of
February which would be February the 24th if
that"s doable.

MS. THOMAS: Yes, I"1l try and send

It out today. Some of the 1issues and the
concerns.

CHAIRPERSON  MILLER: Terrific.
Okay . You don"t have any questions with

respect to our concerns?
MS. THOMAS: No. No. No. Uh-huh.
Uh-huh.

CHAIRPERSON MILLER: Okay .
Terrific. Okay.

MR. MOY: No, 1 think -- the only
other thought 1 had, Madam Chair, was since
the record®"s going to be open for this
specific information, would the Board
entertain an ANC filing i1f they should decide
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to file? There®"s no record of their filing iIn
this case.

CHAIRPERSON MILLER: I guess they
could -- we could leave the record open. |
haven*t seen any interest by the ANC i1n this
case though. But, I don"t think it would
prejudice any party as far as | can tell.

Okay. So, what i1s the date for the
filing of the —-

MR. MOY: Tuesday, February the
24th for all filings.

CHAIRPERSON MILLER: Okay . Okay .
All right. Then this case i1s continued then
for deliberation to March 3rd.

MR. MOY: Okay . Then 1 believe
that takes us back to Application Number 17835
of Louis or Louis P. Fiore pursuant to 11 DCMR
3104.1 and 3103.2 for a special exception to
construct an accessory garage serving an
existing one-family row dwelling under section
223 not meeting the Mot occupancy (section
403) requirements and variance from the alley
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set-back requirements under subsection 2300.4
in the R-4 District at premises 225 9th
Street, N.E., Square 939, Lot 95.

On December 16th, 2008, the Board
convened this application and deliberated on
the Applicant®s revised plans. After
discussion, the Board rescheduled i1ts decision
on February the 3rd which would allow the
Applicant to reconsider 1its vrelief under
section 223.

The Applicant made i1ts Tfiling on
January the 16th and i1s 1i1dentified iIn your
case TfTolders as Exhibit 39. There are also
filings from both the ANC 6A and the
opposition party Patricia Marshall and those
filings are 1i1dentified as Exhibit 40 and 41
respectively.

The Board is to act on the merits
of the requested special exception and
variance relief and that completes the status
briefing, Madam Chair.

CHAIRPERSON MILLER: Thank you. 1
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believe Mr. Dettman®s going to start us off on
this deliberation.

MEMBER DETTMAN: Thank you, Madam
Chair.

And before I actually -- 1"11 start
off with the special exception and then go to
area variance request and before 1 do that,
1"d like to just kind of give the Board a very
brief synopsis of how we got to the plans that
are before us today.

As Mr. Moy 1indicated, on October
28th, the Board held 1ts original hearing.
The plans that were before us at the hearing
which are Exhibit 25 in the record called for
a reconstructed garage which created a Ilot
occupancy of 70 percent and i1t contained a
roof deck that was serviced by a spiral stair.

It had an angled entry and during the
hearing, we started discussing some of the
Issues that came up by the opposing parties,
essentially the ANC and Mrs. Marshall and
really what they went to was the proposed roof
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deck and the 1i1ntrusions on privacy and light
and ailr that those would cause neighboring
properties.

DCOP supported the special
exception, but not the variance and that"s
essentially the same position that the ANC,
Mrs. Marshall as well as the Capitol Hill
Restoration Society took.

So, going forward, what the Board
did was essentially send the Applicant back to
the drawing board and the second iteration of
plans which is Exhibit 34 i1n our record that
we discussed on December 16th addressed a lot
of the concerns that the Board had with
respect to how the entrance related to the
alleyway and the alley setback. It wasn"t
quite 1n compliance, but 1t was setback
further from the rear property.

But, yet, those plans triggered new
relief. It was a variance from lot occupancy
instead of the original special exception and
so, for a third time, we sent the Applicant
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back and what we have before us, Exhibit 39
are the plans that we"ll be discussing today.

Those plans propose a lot occupancy
of roughly 69 percent. So, we"re back to a
223 special exception.

To address the opposition”s
position on the roof deck, the roof deck and
spiral stair have been removed and the
setback, the proposed setback from the alley
center line 1s 10 feet and what"s required
under the regulations i1s 12 feet.

So, to begin taking the Board
through the special exception request under
223, 1 won"t read them -- | won"t read the
language of the regulations i1n theilr entirety
for purposes of our discussion.

Under 223 which deals with what
kind of additions to one-family dwellings or
flats are allowed as a special exception.
This 1s a proposal as | discussed to build a
new accessory garage which i1s allowed under
223. So, that provision would be met.
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223.2 which deals with the addition
or accessory structure and how they relate to
neighboring properties with respect to impacts
to the use of enjoyment of abutting or
adjacent properties.

223.2(a) addresses light and air
and as | mentioned, the first iteration of the
plans were met with some opposition from the
ANC as well as the neighbor to the north, Mrs.
Marshall, but as the plans evolved, the roof
deck has been eliminated. The height of the
structure has been reduced. So, all
opposition with respect to light and air and
intrusion on privacy has been withdrawn by
both the ANC Mrs. Marshall.

So, 1t appears that the provisions
of 223.2 are met.

223.3 the lot occupancy of all new
and existing structures on the lot shall not
exceed 70 percent, as | stated, the current
lot occupancy 1s proposed to be about 69.8
percent.
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It doesn"t appear as i1f the Board
needs to require any special treatment by way
of design, screening or exterior/interior
lighting. So, 223.4 i1s met.

And Tfinally, 223.5, this section
may not be used to permit the introduction or
expansion of a nonconforming use, that iIs not
the case i1n this application.

So, that being said, It appears as
1T the special exception criteria of 223 are
met with this application.

And before going forward with the
variance analysis, | guess 171l just pause and
see 1T anybody has anything to add to the 223
analysis.

CHAIRPERSON MILLER: I would gather
It"s the consensus of this Board that the
Applicant has met the requirements for 223 and
we can move to the variance. Okay.

MEMBER DETTMAN: Thank you, Madam
Chair.

The area variance 1is from the
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requirement to set back from the center line
of the alley a distance of 12 feet which is iIn
subsection 2300.4. Currently as proposed, the
plans show an alley center line setback of 10
feet. In looking at this area variance and
looking over the transcripts from our previous
discussion, 1*m still of the position that |
don"t see anything that"s exceptional or
extraordinary to this particular property
that"s going to allow me to say that the first
prong of the variance test i1s met and to get
me to the second prong that looks at practical
difficulty.

This 1s -- as 1 stated iIn our
previous discussion 1In December, this 1s a
nonconforming lot with respect to lot width
and lot area. However, | don"t see how that
nonconformity gives rise to a practical
difficulty on the property owner 1In meeting
the alley setback while continuing to meet all
of the other areas requirements such as rear

yard. The Applicant can set the proposed
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garage at its currently proposed dimensions,
can set that back an additional 2 feet from
the alley center line creating the 12 foot
setback as well as maintain the necessary rear
yard.

So, it"'s this Board Member®s

position that the variance test fails.

CHAIRPERSON MILLER: Okay . 1°d
like to offer a different perspective. |
think that when we -- we did talk about this

at the last meeting. That the property i1tself
may not have had exceptional conditions that
we noted that were giving rise to a practical
difficulty for a variance.

But, when 1 was reviewing the
record this time, 1 think that i1t does meet
the varirance test when you Ilook at the
variance in the broader context that we are
allowed to look at in the context of this
Applicant™s property as related to the other
properties on the alley.

In this case, Applicant uniquely
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had or has a detached metal corrugated garage
located at the rear of the property line that
abuts the alley. That the application would
improve by a large degree the non-conformance
that exists now by moving it back and 1f it
were to be moved back iIn accordance with the
regulations, 1t would be unique iIn that it
would be the only one that was set further
back that all the other -- the other garages
on the alley.

That complying with the regulation
woulld give rise to a practical difficulty on
the Applicant®s part iIn that he would Ilose
unnecessary green space between his house and
his yard and that there would be no adverse
impact 1f relief granted. That, iIn fact, It°s
an improvement upon the status quo and that
the Office of Planning and the community iIs in
agreement that i1t would be in harmony with the
character of the other garages i1f it were
actually aligned as requested.

And finally, 1 would say that 2
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feet maybe considered de minimis iIn this
analysis.

And the other I would say, this may
go more to special exception, but i1f the
garage 1s required to go further back to be in
accordance with the regulations, 1t would
adversely 1i1mpact the Ilight and air to the
neighboring property"s yard.

MEMBER DETTMAN: Madam Chair, just
to respond to a couple of comments that you
made and the Tfirst one i1s you had mentioned
that the uniqueness comes in a form that --
It"'s -- 1t"s how the property"s related to the
other properties along the alley in that by a
strict application of the 12-foot alleyway
setback, 1t would render this property unique
in that 1t would be the only one that i1s set
back and further than everything else.

Essentially, to me the purpose of
the regulations i1s to -- iIn 1958, 1t created
non-conformities, but allowed them to exist
and that slowly over time through the --
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through new construction and through the
reconstruction of non-conformities 1t would
slowly get rid of those non-conformities. |
think with the kind of approach that you®ve
laid out, yes, we are decreasing the magnitude
of the nonconformity, but none-the-less, iIt"s
still a nonconformity when we have an
opportunity to get rid of a nonconformity and
not create another one such as rear yard.

Also, going down the line i1nto the
future, 1f there 1s a property that wants to
reconstruct their nonconforming garage or a
property that doesn"t have a garage and seeks
to actually construct an accessory structure,
we"re always going to have the situation where
someone®"s going to be set back further than
everyone else with this position.

I think by saying 1t"s going to be
more in harmony if we jJust align with the
current nonexisting structures, we"re going to
set a precedent. We"re basically setting the
standard at say 10 feet setback i1nstead of
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what the regulations call for which 1s 12.

And then with respect to the loss
of unnecessary green space, the only situation
where we"re not going to -- a property owner
IS not going to have a loss of green space 1is
iIT the alley i1s at a minimum 24-foot wide.
With a 24-foot wide alley, you could meet the
12-foot setback from the center line and have
your structure sitting right on top of the
rear property line. We know that that"s not
always the <case 1In the District. It"s
oftentimes that alleys are less than 24 feet
and 1n those situations, the regulations
require you to contribute a little bit of your
property to the alleyway setback and i1n this
case, i1t would be about 7 feet.

That being said though, requiring
the Applicant to set back an additional 2
feet, yes, 1t does decrease his available
backyard by 2 feet, but none-the-less, he
still meets the 20-foot rear vyard setback
requirement and In addition, exceeds i1t. It"s

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

32

21 feet.

So, 1f 1t was the case that by
setting 1t back and additional 2 feet would
create a backyard of 6 feet or 5 feet, 1 could
see a situation of saying okay, well, align
with the common line of the existing garages,
but 1In this case by setting 1t back an
additional 2 feet, you still have 21 feet of
backyard space to enjoy.

CHAIRPERSON MILLER: Okay . well,
It"s a judgment that the Board has to make and
we have to weigh all these factors and decide,
you know, how they come out, what"s most
important and 1t may be to you that most
important i1s eliminating a nonconformity.
Whereas, to me, i1t may be the -- well,
decreasing a nonconformity, but allowing more
green space to the Applicant and harmony with
the character of the neighborhood all line up
for me to grant a variance.

But, for you, 1t may be that that
factor may outweigh i1t, you know, or you may
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not think that the green space i1s as Important
because there"s at least 20 feet or whatever.
My point i1s | think that all the
factors can be met and then we can weigh them.
But, I think that 1t doesn"t
necessarily set a total precedent per se.
It"s like any other variance case. We looked
at the -- at the situation and iIn this case,
there 1s a confluence of factors In the -- you
know, we already have a garage placed on the
alley and the situation 1is actually being
improved and, you know, that may be a
distinguishing factor and the alignment may or
may not be a distinguishing factor from
others. But, we would cross each bridge when
we come to 1t. But, 1 think that looking at
the harmony from the alignment i1s reasonable.
Do others have comments?
VICE CHAIRMAN LOUD: Cautiously, |
Jjump 1Into this dialogue. I don"t see a
uniqueness here to the property. I think 1
may have said that when we had the original
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hearing, but do see a bit of an exceptional
situation and I think that the variance rule
allows us to treat those as i1ndependent sort
of prongs of the test.

And the exceptional situation |1
think you covered, Madam Chair. Which i1s that
the existing garage jets into the alley iIn a
way that"s both out of alignment with the
neighbors which 1s not jJust an aesthetic
thing, but that presents some potentially
dangerous or awkward transport in that alley
for vehicle transport to navigate through that
alley in a way that"s fairly seamless and
safe. So, 1 think that"s an exceptional
situation.

That"s the property, the way we
find the property. In the record, you can
look at the different surveys and maps of the
site and see how i1t jets out like that and 1
--  for me, I"m satisfied that 1t 1is
exceptional In that regard.

In terms of substantial detriment
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to the public interest part of the test, | was
convincingly moved toward granting relief by
the withdrawal of the opposition from Ms.
Marshall and from the ANC which i1s reflected
In various exhibits that they"ve submitted
since the hearing. I think for Ms. Marshall
It"s Exhibit 41. The ANC, i1t"s Exhibit 40.

With respect to the practical
difficulty part of the test, i1t does get to
where you are splitting hairs iIn terms of
subjective sort of judgments about what one
sees as the practical difficulty.

I think at the end of the day, I™m
persuaded that i1t is a practical difficulty
along the lines of the reasoning advanced by
Madam Chair with the loss of the green space
and not -- you know, even though 1I™"m
concluding that, 1 still have large questions
in my mind as to whether this project could
move Tforward without granting relief like
that.

But, 1 think the Applicant simply
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has to make a showing that convinces me as a
Board Member that these various prongs are
meet and looking at i1t as a whole and then
factoring i1n that i1t"s only a 2-foot relief
that"s being requested and that the Applicant
has worked well with neighbors to reshape the
project, sort of be a good neighbor and bring
this project along, tips the scale for me and
allows me with a good conscious to vote
approval with my vote on the application.

Thank you.

MEMBER WALKER: Madam Chair, 1 will
also be voting to approve the application. |1
also applaud the Applicant for working with
the neighbor to satisfy their concerns and |
think that requiring the 12-foot setback here
does create a peculiar situation in that the
Applicant®s garage would not line up with all
of the other neighbors and 1 think that some
consistency and harmony with the other
structures on the alley 1i1s desirable and at
the end of the day as Mr. Loud said, we are
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talking about 24 1inches, 2 feet and 1 feel
like that 1s a de minimis amount and for that
reason, will be voting to support the
application.

MEMBER DETTMAN: I just want to
reiterate what my colleagues have said with
respect to the fTlexibility that the Applicant
has shown during this process. The plans have
evolved greatly and I"m happy to see that all
the opposition has been withdrawn.

But, with respect to some of the
arguments to an exceptional or extraordinary
situation, the practical difficulty, with the
direction that the Board i1s going 1In every
single situation In the city where we have an
alley that"s less than 24 feet and we apply
the 12-foot setback requirement from the alley
centerline, it"s going to result in a loss of
green space and absolutely, we want to --
everyone wants to preserve as much backyard as
they possibly can. Absolutely.

The regulations don"t provide for
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that. So, by granting i1t based on -- based in
part on that argument, i1t"s going to be very,
very tough to deny someone a variance when
they make the argument that they want an
additional 2 feet of backyard when they meet
and exceed the rear yard requirement.

And with respect to the common
alley line, we"re -- essentially on this alley
and potentially others, we are codifying the
10-foot setback along this alley. That the
next person who looks to build their garage or
replace their existing nonconforming garage
will be able to look to this case and say i1f
you apply the 12-foot setback, I"m going to be
setback further than everyone else and 1f we
continue to do that, let"s just use this alley
as an example, we will be going against the
purpose and intent of this regulation.

So, | think with respect to the
third prong, because there"s no opposition,
because the Applicant has made so many
revisions to this plan, Impact to the public
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good is minimal 1f not nonexistent. However,
I think we may be potentially compromising the
zone plan.

CHAIRPERSON MILLER: Okay . All 1
can say to that is we take each case on a
case-by-case basis and 1 think that Tfuture
applicants can look to this case and say okay,
the Board looks to the value of green space or
the Board looks to the value of harmony and
alignment, but those are factors that are
weighed 1n the balance when we Jlook at a
variance. We"re weighing different fTactors
and we"re also weighing here a question of we
think something i1s de minimis, you know, and
In another case, i1t might not be de minimis or
iIn another case, lack of green space may be
offset by something else.

So, 1 think this i1s what we do and
I don"t think that we"re changing the code 1iIn
anyway by making the findings in this case.

Others?

VICE CHAIRMAN LOUD: I guess we
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could probably go back and forth for a long
time because of the quality of the brain power
on the BZA.

I"m very moved by Board Member
Dettman®s arguments and again, | still have
this huge question mark in the back of my mind
about practical difficulty, but thinking
through i1t even fTurther, there are practical
reasons for having the garages in alignment in
addition to safe transport.

It prevents people Tfrom being
surprised by creating hiding spaces. It"s
more than just the aesthetics and 1 think that
some of the reasons that related to the
practical difficulty Bland directly on the
Applicant®s shoulders.

So, they do <create practical
difficulties for the Applicant, but 1f one
were to imagine putting yourself In that exact
alley and the garages not being aligned and
you"re traversing the alley and all of a
sudden, you come to a garage that"s set back 2
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to 3 more feet than any of the other garages,
as you approach that area, you sort of have a
blind spot from which there could be any
manner or harm whether you"re walking or
driving that could leap out at you and this
particular Applicant could be liable for the
space that harbors whatever threat that could
be. Whether 1t"s a coyote, a wolf or a human
coyote or wolf.

So, again, 1 just think that these
are not easy cases. This 1Is not an easy case,
but at the end of the day, there are so many
things that align i1n the favor of the
Applicant that another similarly situated
applicant would have to meticulously thread
the needle through to reach this same result
starting with establishing an exceptional
circumstance that 1 feel safe moving forward
with approval of the application.

I understand that we may agree to
disagree, but at the end of the day, 1 feel
this one 1s sufficiently different to not
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allow any person that wants to come forward in
the future and rely on this particular set of
facts where this Applicant got the ANC to
withdraw opposition, where this Applicant got
the neighbor next door to withdraw an
application, so on and so forth gives us some
running room in the future.

CHAIRPERSON MILLER: Thank you.
Further comments?

Okay . Not hearing any, then I
would move approval of Application of Louils P.
Fiore pursuant to 11 DCMR Section 3104.1 and
3103.2 for a special exception to construct an
accessory garage serving an existing one-
family row dwelling under section 223 not
meeting the lot occupancy, section 403
requirements and variance from the alley
setback requirements under subsection 2300.4
in the R-4 District at premises 225 9th
Street, N.E.

Do I have a second?

VICE CHAIRMAN LOUD: Second, Madam
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Chair.

CHAIRPERSON MILLER: Further
deliberation? All those iIn favor say aye.

(Ayes.)

CHAIRPERSON MILLER: All those
opposed? All those abstaining?

MEMBER DETTMAN: I"m sorry, Madam
Chair. I needed to get some clarification
from OAG while you were making the motion.

My question to OAG was that --
whether or not 1 should ask for a bifurcated
vote on the special exception and the variance
and 1 guess I"m going to pose that question to
you .

CHAIRPERSON MILLER: Well, 1 mean
the application can only forward i1f both forms
of relief are granted, but we could -- you
could note vyour approval of a special
exception. Would you like us to —-

MEMBER DETTMAN: Wwell, 1 don"t
think -- actually -- 1 mean based on how our
discussion when this morning, 1"m in favor of
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the 223. We could grant the 223 and deny the
variance and the Applicant could still build
their garage.

The way the variance discussion
went 1t looks like i1t"s three to one. So, IFf
we took two votes, it seems that both forms of
relief are going to be granted anyway, but the
record would show that 1 would vote for the
special exception and against the variance.

CHAIRPERSON MILLER: All right.
Why don"t we just do them separately and let"s
do the special exception. All those i1In favor
of granting the special exception In this case
say aye.

(Ayes.)

CHAIRPERSON MILLER: All those
opposed? All those abstaining? Okay.

All those i1n favor of granting the
variance In this case say aye.

(Ayes.)

CHAIRPERSON MILLER: All those
opposed?
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MEMBER DETTMAN: Opposed.

CHAIRPERSON MILLER: All those
abstaining? Okay.

And would you call the vote please,
Mr. Moy?

MR. MOY: Yes, Madam Chair. Staff
would record the vote on the approval of the
motion for approval of the 223 special
exception relief as 3 to -- rather 4-0-0.

Staff would also add that we have
an absentee ballot from Anthony Hood who
participated on the case and his absentee vote
was approval. So, that would give a resulting
vote of 5-0-0 on this special exception
relief.

As to the vote on the variance
relief, staff would record the vote as 3-1-0.

This 1s -- and as with the previous
vote, the motion made by Ms. Miller, seconded
by Mr. Loud. Same also 1°"m assuming for the
variance vote 3-1-0. So, with Ms. Miller
supporting the motion. Mr. Dettman opposed to
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the variance relief. Again, 3-1-0. With Mr.
Hood"s absentee vote, that would give a total
vote on the variance relief as 4-1-0

CHAIRPERSON MILLER: Mr. Moy, Yyou
know, when we did i1t again, bifurcating it, 1
don"t know 1f 1t was seconded. Was 1t
seconded?

MR. MOY: Well, that"s what | was
saying. The staff was assuming that 1t was
seconded by Mr. Loud.

CHAIRPERSON MILLER: Okay.

MR. MOY: But, 1f you want to go
through that motion again, that"ll be fine.

CHAIRPERSON MILLER: All right.
Since -- since the -- i1t was seconded. Both
-- okay. All right. It was seconded both
times.

MR. MOY: Okay.

CHAIRPERSON MILLER: All right.
And this 1s a summary order 1 believe as
there®s no party in opposition now.

MR. MOY: That"s correct.
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CHAIRPERSON MILLER: Okay.

MS. BAILEY: Madam Chair, there was
a party in opposition, but that opposition was
withdrawn.

CHAIRPERSON MILLER: Right. So,
there"s no party 1In opposition anymore.
Right. Thank you.

All right. As we stated earlier,
we"re wailting for Mr. Jeffries on the third
case and he"s on his way.

I just think 1t would probably be
at least 20 minutes though before we come back
and so, | just wanted to give you all enough
time In case you want to leave and we
sometimes take longer than we think anyway.
So, feel free to leave and come back and we"ll
resume again then when Mr. Jeffries is here.

(Whereupon, the meeting was recess

at 11:24 a.m. to reconvene this same day.)
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A-F-T-E-R-N-0-0-N S-E-S-S-1-0-N
12:39 a.m.

CHAIRPERSON MILLER: We"re back on
the record for the Board"s public meeting to
deliberate on the last case. I just want to
say 1If there"s anybody here for this
afternoon®s hearing that we won"t be starting
the hearing before 2:00. So, you are here and
you want to go and back, you can safely do so
and be back by 2:00.

Okay. Mr. Moy, then we"re ready
for application number 17850.

MR. MOY: Yes, Madam Chair. This
last application for a decision by the Board
iIs Application Number 17850 of JBG/14th & S,
LLC pursuant to DCMR 3104.1 and 3103.2. This
Is for a variance from the Ilot occupancy
requirements under section 772 and a special
exception for a roof structure with unequal
heights under subsection 411.11 from the
restriction on eating and drinking
establishments under subsection 1901.6 from
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the ARTS Overlay height guidelines under
subsection 1902.1, from the parking
requirements for an addition to an historic
structure under subsection 2120.6, for the
renovation of and addition to an existing
historic structure that will create a mixed-
use residential and retail development i1n the
ARTS/C-3-A. This 1s at premises 1407 S
Street, N.W. and 1802, 1804, 1810, 1816 and
1818 14th Street, N.W. This 1s Square 206,
Lots 1, 210, 230, 819, 820 and 821.

On January 6th, 2009, the Board
convened this application, deliberated
primarily on the Applicant"s revised plans and
after discussion, rescheduled i1ts decision to
February 3rd.

Staff for efficiency i1s just going
to jump straight to the filings on this case,
Madam Chair.

The Applicant made i1t"s filing on
January the 9th, 2009 and this document 1is
identified as Exhibit 48. The ANC 2B"s filing
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IS 1dentified as Exhibit 49.

Case folders also include a filing
from Tom Coumaris who submitted a copy of a
letter addressed to him from the Department of
Public Works. This document is identified as
Exhibit 50.

We also have fTour filings in the
record, Madam Chair, that should be considered
as a preliminary matter.

The first being a response from Tom
Coumaris, Exhibit 51. It"s untimely. The
document i1s dated January 30 when the document
was due January 26th.

The second post-hearing document
received into the record i1s a letter from a
David Rubenstein received into the Office of
Planning on February the 2nd identified as
Exhibit 52. This 1i1ndividual does not have
party status.

The third filing IS an OoP
supplemental report received yesterday
February the 2nd i1dentified as Exhibit 53.
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And finally, this morning, the
Board received a letter from Councilmember
Mendelson and that letter is exhibited as 54.

The Board i1s to act on the merits
of the variance and special exception reliefs
and that completes the status briefing, Madam
Chair.

CHAIRPERSON MILLER: Okay . Thank
you. So, Yyou're saying Office of Planning®s
report i1s even late?

MR. MOY: Yes, because the Board
previously had set a deadline for Office of
Planning by January the 29th.

CHAIRPERSON MILLER: Okay . So,
we"re to consider whether we want to waive our
rules regarding timeliness for these
documents.

My understanding is that i1t came up
In the hearing that Mr. Coumaris was trying to
seek information from DPW about this issue and
I would expect -- 1 would suspect that this
was -- as soon as he got the information he
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filed 1t. So, and the other documents other
than Office of Planning respond to that.

So, | would suggest that there"s no
prejudice to any party if we let i1t In since
we kind of opened the door at the hearing.

However, 1 would allow the
Applicant to respond briefly when we get to
that. This 1s just accepting them into the
record. To respond so that there 1i1s a
fairness here and more of a complete record.

With respect to Office of Planning,
I think that they more fully address an issue
that"s of concern iIn this case and I don"t see
any prejudice to a party by allowing 1t in.

Does anybody feel differently?

Okay. So, these documents that Mr.
Moy mentioned are accepted as part of the
record. So.

All right. And then there were
other documents that came in a timely fashion
such as the ANC"s response to the Applicant”"s
January letter that explain the modification
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of their plans.

Okay. So, as | stated before, why
don"t we have the Applicant come forward. |IFf
they would just like to respond to the issue
raised by Mr. Coumaris by submitting the
letter from the Deputy Administrator of the
Collections Division, Department of Public
Works which addresses problems with trash pick
up In the alley given the location of the
proposed building.

And would you introduce yourselves
for the record please? And you can make this
fairly brief. Okay.

MS. PRINCE: Allison Prince from
Pillsbury.

MR. AVITABLE: And Dave Avitable
from Pillsbury as well.

MS. PRINCE: I simply would like to
address the fact that the DPW letter, we
became aware of i1t on Wednesday of last week.

It was my understanding that a letter of that
nature would not be accepted iInto the record
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until Mr. Coumaris moved to reopen the record
because the record was not open fTor that
ISsue.

I"d also like to add that the
letter does not state that trash will no
longer be collected in the alley. It simply
raises an issue with the configuration of the
building footprint.

I"m hard pressed to understand
where we can stop late admissions of items
like this into the record. It puts us In a
position where we are happy to respond to this
iIssue should you take 1t 1In, but 1"m extremely
concerned that our effort to respond to a very
late filing will cause us further delay.

So, In the event that you elect to
admit this very, very late information into
the record and we opt to respond to i1t, we
woulld greatly appreciate your understanding
the position that that"s putting us In. We do
not want any further delays in  your
deliberations on this matter and we want to be
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responsive, but to have our responsive cause
delay would be very problematic for us.

CHAIRPERSON MILLER: Well, 1 think
we have a basic question and that i1s does this
issue relate to the relief that vyou're
seeking?

MS. PRINCE: Not in anyway.

CHAIRPERSON MILLER: And 1s there
another forum that this concern would be
worked out?

MS. PRINCE: Yes, we"re happy to
work this issue out. We"re more than happy to
work it out with the Historic Preservation
Review Board. The HPRB did ask us to look at
the visibility of the garage doors and we have
already begun to look at this issue and we are
fully prepared to address i1t in that venue,
but 1t 1s not part of the relief that we"re
seeking before this Board.

CHAIRPERSON  MILLER: Any other
Board questions? Anything else?

MS. PRINCE: I have one more point.
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CHAIRPERSON MILLER: Okay.

MS. PRINCE: If i1t gives the Board
any additional comfort to just let you know
that we are sincerely committed to addressing
this i1ssue even though 1t"s outside the scope
of your relief.

We"d be very open to a revised
condition, number one, in our draft order that
gives us Tlexibility to address any comments
that come from HPRB as long as they don"t
result 1in any new areas of relief, but also
requires us to make modifications in our HPRB
drawings that address this very issue.

So, we"re not ignoring the issue.
We"re accepting the issue and we will address
the i1ssue at HPRB.

CHAIRPERSON MILLER: I have one
other question then and this goes to the issue
that there may be modifications in the plans
as a result of what happens before HPRB.

Would i1t be correct that you might
then need to come back to the Board for minor
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modifications unless 1t didn"t affect any
zoning relief?

MS. PRINCE: We TfTully expect that
any changes to the plans that will be required
in the context of the HPRB proceeding will not
give rise to any new areas of relief.
However, 1f they do, we"ll be right back here.

CHAIRPERSON MILLER: Right. Okay.

Thank you.
Okay. Any other questions on this?
Any other comments? Okay.

Would you just make i1t clearer for
me then how you"re proposing to change your
proposed reviewed condition?

MS. PRINCE: We have language that
we"re prepared to submit to the Board. The
minute we became aware of Mr. Coumaris”
letter, we made arrangements to meet with the
individual who drafted the letter from DPW 1in
the alley. Andrew Mclntire of JBG met with
him 1n the alley system on Friday and we
secured another letter from him indicating the
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adjustments to the plans that would be
necessary to accommodate his concern.

So, 1T the Board accepts i1t, we can
provide that letter iInto the record as well
which 1s more detailed. It"s shorter, but
It"s more detailed than the letter that Mr.
Coumaris provided. Should that letter be 1in
the record, then the condition could simply
stated -- and 1 don"t need to read it
verbatim, but 1t basically would require us to
make the adjustments iIndicated in the letter
-— 1n the DPW letter.

IT you don"t want to accept that
letter into the record, you could have a more
general condition that we would make footprint
adjustments necessary to accommodate DPW. We
will make the adjustments.

It was a very productive meeting
with DPM and we"re very confident that we can
address the 1issue.

CHAIRPERSON MILLER: Okay . Is
there any reason why we wouldn®"t want the
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letter in the record? Seems to me —-

MS. PRINCE: I think the Iletter
would be helpful.

CHAIRPERSON MILLER: -- seems to me
it would fill out the record.

MS. PRINCE: And the condition.
And the condition. We"1l1 submit the letter
and the condition.

CHAIRPERSON MILLER: Okay . Thank
you. Okay . I think that"s very helpful.
Thank you.

Okay. So, 1 think iIn proceeding
with our deliberations we have just
preliminary 1issues to address whether or not
the Board needs to wait for HPRB to undertake
our deliberations.

I think the second one was whether
or not we needed to wait for DPW and 1 think
-- to work out the trash situation and 1 think
that the Applicant has basically addressed
that right now by suggesting a revised
condition based on a meeting with the Deputy
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Administrator of the Collections Division of
DPW.

So, the question of whether we need
to wait for HPRB, you know, is tied to whether
or not what they would do would affect the
zoning relief that"s being sought i1n this case
and 1 would suggest at this point after
reading all the filings 1In the record that it
doesn"t or that i1t wouldn"t affect the zoning
relief. We"re talking about lot occupancy and
roof structures and parking requirements and
the overlay and | don"t see that what they"re
going to do 1is going to affect the zoning
relief that"s being sought. But, as the
Applicant stated, if they do do something that
affects the zoning relief, they will have to
come back.

I don*"t think that we need to wailt.

Do others feel differently? Okay.

Not hearing anything other from the
Board Members, 1 think that we can finally get
into the merits of this application and 1™m
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sorry. I have a cold and 1 don"t know 1f
people can hear me. So, perhaps my Board
Members will jump 1n and help me out more.

But, what we have In this case 1is
one variance relief from lot occupancy and
then we have some special exceptions.

The Applicant®™s proposal 1s to
build a mixed-use development and the
development would consist of residential and
retail space. Existing buildings would be
demolished to renovate the property and the
development, okay, would 1i1nvolve this one
variance and several special exceptions.

So, 1 think we ought to start with
the one variance relief and that"s from Ilot
occupancy. The exceptional condition that |
think 1s present here 1i1s a confluence of
factors that comes iInto play because there®s a
combination of requirements that this
development is subject to.

There®s the existence of a
contributing historic structure on the site.
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An alteration of that i1s constrained by HPRB
review and approval. There 1Is the constraint
that they can"t develop on top of the historic
structure and they"re also iIn C-3-A and the
ARTS Overlay where there are incentives and
requirements that affect the property pulling
It In various directions and the ARTS Overlay
requires the Applicant to construct -- at
least 75 percent of the street to be walled to
the property line along 14th Street.

So, 1 think that, you know, 1if
others may want to add more specifically. I
know that the Jlot occupancy affects the
residential parts of the building and it
affects the different floors and we"ve seen
this with historic structures.

There are practical difficulties
that are encountered because of the exterior
dimension of the building. They"re shaped by
the preservation of the historic structure and
the placement of vertical columns that run
throughout the building.
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There were significant structural
and architectural challenges that arose from -
- or that arise from retention of the historic
structure. So, 1 think that i1s in general the
exceptional conditions that give rise to
practical difficulties. The Office of
Planning found no substantial detriment from
granting the variance relief. | don"t believe
there is evidence in the record of substantial
detriment for granting the relief In this case
through that variance.

Do others want to comment more
specifically on this?

COMMISSIONER  JEFFRIES: I just
wanted to comment on the exceptional
situation. Did you mention anything about the
configuration of the site and i1t, you Kknow,
being able to accommodate parking? Did I miss
that?

CHAIRPERSON MILLER: I don*"t think
I did. Would you like to add to that?

COMMISSIONER JEFFRIES: Oh, no.
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Just that.

CHAIRPERSON MILLER: Yes.

COMMISSIONER JEFFRIES: 1 mean, you
know, a configuration of the site. It"s 100
by 200 and, you know, having to accommodate
underground parking space with the historic,
with, you know, the alley configuration. 1
mean 1t also creates an exceptional situation.

So.

CHAIRPERSON MILLER: I agree and
I"m glad that you added that. Because I™m
just throwing out some of them hoping that you
all will join in like that.

Anybody else want to add to the lot
occupancy variance?

Okay. With respect to -- does
anybody? Let"s just address that as their --
does everybody that relief 1s warranted for
the variance? Okay . All right. So, a
consensus 1s there on that.

So, then we get iInto special
exceptions. One of the special exceptions 1is
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for a roof structure with unequal heights
under subsection 411.11. Another is from the
parking requirements for an addition to an
historic structure under subsection 2120.6.
Third 1s the restriction on eating and
drinking establishments under 1901.6 from the
ARTS Overlay and the height guidelines under
subsection 1902.1 and oh, that"s the fourth
one. So, the height and the eating
establishment. So, that"s four.

When we decide these special
exceptions, iIn addition to looking to the
general standards under 3104 that they not
tend to affect adversely the wuse of a
neighboring property and are i1In harmony with
the general purpose and iIntent of the Zoning
Regulations and Zoning rep, there are also
special guidelines under the ARTS Overlay and
they"re at 1906.1.

Generally, 1t"s whether the use
substantially advances the purpose of the ARTS
Overlay and doesn"t adversely impact
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neighboring property or be detrimental to the
health, safety, convenience or general welfare
of persons living, working or visiting in the
area.

Exceptional. Whether there are
exceptional circumstances affecting the
property that make compliance with the
requirements of this chapter difficult or
impossible. Whether the development provides
alternative and comparable public benefits
towards achieving the objectives of the ARTS
Overlay and comprehensive plan.

We look at the architectural
design. Whether 1t will enhance the urban
design of the immediate vicinity. 1906.1.

IT historic district or landmark is
involved, the Board shall refer application to
state historic preservation officer for review

and report. Which it 1s before HPRB as well.

We 1look at vehicular access and
egress to see 1T they"re located and designed
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so as to minimize conflict with principal
pedestrian ways and create no dangerous
conditions and then we have an authority to
Impose requirements pertaining to design,
appearance, signs, landscaping and other such
requirements as may be necessary to protect
neighboring property and to achieve the
purposes of the ARTS Overlay District.

So, that"s the context that we will
be analyzing this in.

First, with respect to the multiple
roof structures, one of them 1 believe --
there are two structures and the northern
structure exceeds the height 1In order to
accommodate an elevator and override to serve
rooftop recreation.

IT they were a single structure,
they"d still need special exception relief
because the walls would be of unequal height.

Which 1s another provision.

IT they didn"t get the relief that

they"re seeking, they wouldn"t be able to have
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the rooftop access. Yes. Okay.

Does anybody have a concern with
the multiple roof structures, of height and
excess of the overlay"s limit? There"s no
evidence of adverse impact. I don"t think
there®s any opposition on that.

Okay. The second one 1s from the
45 degree setback requirements. About 50 feet
for structures iIn the ARTS Overlay that are
adjacent to or across an alley from a
residential zone. 1 think this i1s related to
where the columns are located.

I have in my notes that there was a
shadow done and there was no adverse impact on
light and air.

Anybody have a concern with that
one? Okay.

I think maybe we should leave the
eating and drinking establishment until last.

Why don"t we go to parking
requirements for an addition to a historic
structure under subsection 2120.67 The
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Applicant™s required to provide 105 spaces, 43
commercial, 62 residential and the Applicant
will provide approximately 90 spaces total.
Sixty-five spaces for residential and 1t will
be accessed from the 20-foot alley.

2620.6 permits the Board to give
relief from these requirements to an addition
to an historic structure i1f the owner
demonstrates that providing the required
parking will not compromise the integrity or
appearance of the historic district due to
significant architectural or structural
difficulties.

So, we have an historic district
here -- structure here. That"s what you were
talking about, Mr. Jeffries and that they"re
going to be putting parking under i1t and they
have less space than -- for the required
parking.

They have a traffic study that
indicates they have the residents against the
employees. The customers can be accommodated
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by the number of spaces. There®"s a bus line
on 1l4th Street. They"re near the U Street
Metro and there"s the walk-ability of this
neighborhood. The conditions -- but they"ve
also agreed to certain conditions such bicycle
racks and things like that, shared parking
because of the reduced parking and 1iIn
addition, DDOT supports the fTewer spaces.

Okay . I think that they did
address the criteria for demonstrating that
the reduction in parking would not adversely
impact neighboring properties. That would be
the number of protected building uses and
traffic that would accompany them, the amount
of nearby parking, proposed project pursuant
to public transit and 1 think with the
proposed conditions that there wouldn®"t be an
adverse condition. Okay. So, word is okay on
that one.

VICE CHAIRMAN LOUD: While you do
that, Madam Chair, | just wanted to add, which

just amplifies 1 think what you®"ve already
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said, but there was some testimony 1in the
record about 1t being a transit oriented
development site with about eight different
bus lines that are within a quarter of a mile
of the development 1i1n addition to be same
distance or closer to the U Street Metro. So,
those were additional reasons weighing toward
the project and some of the parking
implications of the project.

CHAIRPERSON MILLER: Okay . I was
just -- other than the eating and drinking
establishment provision, 1 wanted to just make
sure that we did cover the relief that was
being sought and with respect to height. We
talked about 1902.1(a) and I1"m Jlooking at
Office of Planning.

It talks about height increase from
65 to 75 fTeet provided no roof structure
exceeds 83.5 feet and then 1902.1(b) a height
increase from 65 feet to 75 fTeet for a
building whose lot abuts or is across an alley
from a residence district i1f the wall above 50
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feet set back from the property line abutting
the residence district 1i1s at a 45-degree
angle.

So, 1 mean 1 did mention the 45-
degree angle 1issue, but I jJust want to make
sure that we have addressed that we don"t see
any adverse i1mpact from the 1iIncrease 1In
height.

Anybody have any comments on that?

VICE CHAIRMAN LOUD: Madam Chair,
iIT I"m not mistaken, 1 think In the discussion
of the two roof structures, the northern one
and the southern one and the discussion about
one of them exceeding the 83-feet cap by 10
feet, you talked a little bit about there not
being any adverse impact I do believe.

Is that what you"re referencing or
have you moved on to a second discussion?

CHAIRPERSON MILLER: No, 1 just
wanted to make sure it was covered.

VICE CHAIRMAN LOUD: Okay.

CHAIRPERSON MILLER: Because 1 was
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talking about, you know, no adverse iImpact in
unequal heights, but 1 just wanted also to
make sure that we covered no adverse 1mpact in
the increase i1n height in general.

VICE CHAIRMAN LOUD: Okay.

CHAIRPERSON MILLER: But, I don"t
think anybody has any concern with that.

I think all of these things, you
know, related to the complexity of, you know,
adding on to an historic structure and
combining retail and residential and that in
general 1 think the Board finds that there"s
no adverse impact and they meet the special
exception requirements.

So, that"s that with the structure
then which Jleaves us to the 25 percent
limitation on eating and drinking
establishments. We"ve seen this once before
and this arises iIn a situation where there 1is
an overlay restricting the linear frontage of
eating and drinking establishments and have
noted 1n the other case that 1It"s very
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difficult for a project of this complexity
which may take a few years to play out to be
able to i1nclude an eating establishment which
may be a very important part of its project
without knowing fTor sure exactly where the
overlay will be, you know, two years from now.
No one can really know for sure and Office of
Planning has projected that with the condition
limiting the eating and drinking
establishments within the frontage of this
property that there would not be an adverse
impact on neighboring property were we to
grant this exception.

And I notice that -- 1 mean this
provision does play out differently in
different communities where 1t has already
reached the 25 percent threshold. Then it"s
more easily measured with respect to
restaurants coming and going, but 11n other
instances where it"s not quite there yet, 1It's
very hard to know for sure or control.

In any event, 1iIn granting this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

75

special exception, we need to look also at
the standards under the overlay for granting
this type of special exception and that"s at
1906.1 and (a) says the uses, building or
features at the size, iIntensity and locations
proposed with substantially advance the
purposes of the ARTS Overlay District and will
adversely affect neighboring property or be
detrimental to the health, safety, convenience
or general welfare of persons living, working
or visiting in the area.

I think that we"ve heard testimony
certainly from the Office of Planning that
this -- that eating establishments actually do
advance the purpose of the ARTS Overlay
District. It"s one of the favored uses In the
ARTS Overlay and 1 don"t believe that we have
evidence 1n the record that 1i1ncluding an
eating establishment in this project would
adversely affect neighboring property.

I think we also heard that there"s
a disproportionate amount of restaurants on U
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Street as opposed to 14th Street even though
they"re counted together. That there has not
been an overwhelming number of restaurants on
14th Street.

(b) 1s exceptional circumstances
affecting the property make compliance with
the requirements of this chapter difficult or
impossible. I think that the exceptional
circumstances as | noted are that i1t"s very
difficult to plan two years out on whether or
not a threshold of 25 percent i1s going to be
met or not. It"s not within the Applicant"s
control and that 1t"s important in development
of these type of projects to be able to have
certain retail in place.

So, 1 think that that 1is the
exceptional circumstances that affects the
property here.

I don"t think the other elements
are as relevant here regarding architectural
design or vehicular access and egress or our
Imposing requirements.
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Other comments on this?

Mr. Cochran, did you raise your --
we don"t wusually take testimony during a
deliberation, but do you have something?

MR. COCHRAN: I jJust wanted to
point out that the proposed condition would be
40 percent. I thought you just said there
were no conditions. | jJust wanted to be sure
on that.

CHAIRPERSON MILLER: Okay . I1"m
sorry. Yes, we will be getting to conditions
at the end of the deliberation and there 1is
one that, 1 think 1 did mention i1t earlier
though, that Ilimits the amount of frontage
that an eating establishment would take to 40
percent of the [linear frontage of this
development. Okay.

I don"t know i1f 1It"s necessary to
say more. I kind of generally talked about
the difficulty, but we did have 1 think, you
know, specific testimony about the difficulty
iIn getting financing and marketing without
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having 1n place something like a retail
package including the restaurant In this case.

All right. Is there anything else
anyone wants to add to this discussion before
we go to conditions?

Okay . I have iIn my notes Exhibit
42 1s conditions proposed by party proponents.

Exhibit 40 contains Applicant®™s proposed
conditions and then we also had a new
condition, revised condition submitted to us
today.

VICE CHAIRMAN LOUD: I think that
one that just came. Yes.

CHAIRPERSON MILLER: Okay . Does
everybody have that before them?

Okay . I"m looking at Exhibit 42
which was submitted by James Bogden and
Charles Taylor 11l and i1t recommends various
conditions. I"m not sure whether 1 should
read them all, but number one -- well, number
one through five certainly goes to
construction and this Board has indicated that
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it doesn"t 1include conditions that go to
construction because that"s really not within
Its jJurisdiction. Therefore, I would
recommend that we not adopt these conditions.

I don"t know if anyone wants me to
read any of them or not, but --

VICE CHAIRMAN LOUD: Let me see if
I can find 1t.

CHAIRPERSON MILLER: Looking for
it. Okay . I"'m read it then i1f you're
looking. What?

December 22nd, 2008, 1t"s Exhibit
42_. Okay. 1 would note that this iIssue came
up In the hearing 1 believe and the Applicant
assured us that they were, in fact, going to
be working out arrangement to protect
neighboring properties from damage related to
construction.

But, In any event, we don"t have
any, Yyou know, enforcement authority over
that. So, we only put iIn our conditions
Issues that we do have enforcement authority
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over.

Okay. The last one 1s the
Applicant shall assure the prompt removal
trash and recyclable materials whenever access
to the alley between S and Swann Streets by
vehicles of the Department of Public Works 1is
blocked by project construction activities.
Again, so that one i1s also construction.

So, they“"re all construction
related. So, they"re not within out
jurisdiction. Okay . So, we want to drop
those. Okay.

So, we should turn to Applicant"s
proposed conditions.

VICE CHAIRMAN LOUD: Is that
Exhibit 407

CHAIRPERSON MILLER: Exhibit 40.
It"s attached to their proposed order.

Okay. We have a revised condition
number one that was handed to us today to
address the recent developments with the trash

collection issue and 1 think I would like to
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read that and that is the Applicant shall have
flexibility to modify design Tfeatures to
comply with final approval by the Historic
Preservation Review Board and its staff so
long as the modification does not result 1iIn
any new areas of zoning relief. Provided that
iIn  conjunction with this approval, the
Applicant shall modify the alley elevation to
include the ground level setback detailed 1in
the Department of Public Works letter dated
February 2, 2009 and included in the record as
exhibit to be indicated.

I think that is a good condition
particularly since we heard testimony today
that there probably was going to be a change
to the plans and i1t directly addresses that.

Anybody have a concern with that?

The next deals with Tflexibility
with the parking. The owner shall have
flexibility to modify  the amount and
allocation of vehicle parking provided iIn the
project so long as the project includes an
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overall minimum of 90 parking spaces with a
minimum of 15 spaces set aside for the retail
component of the project and a minimum of 65
spaces set aside for the residential component
of the project.

COMMISSIONER  JEFFRIES: So, a
minimum. So, they can go higher. Is that
what they"re saying here?

CHAIRPERSON MILLER: Yes. I think
for our purposes, we were Tfinding that this
minimum would be adequate and 1 think DDOT has

been most concerned about providing maximums.

COMMISSIONER JEFFRIES: well, 1
guess I"m jJust questioning the maximum. I
mean -- I mean --

VICE CHAIRMAN LOUD: The 1dea 1s
that tenant spaces would float back and forth
between the two categories. I just want to
make sure I"m clear.

CHAIRPERSON MILLER: I know. I1"m
trying to --

VICE CHAIRMAN LOUD: It doesn®"t add
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up to 90 parking spaces and 1 do see that
calls for discussion about --

CHAIRPERSON MILLER: I guess it
gives them that flexibility.

VICE CHAIRMAN LOUD: -—- them
needing to --

COMMISSIONER JEFFRIES: Well, 1t
seems to say they"ll be minimums for retail
and minimums Tor residential and then there
will be a minimum for overall parking. My
concern i1s, you know, does it go -- 1 mean
could they come 1In with ten more parking
spaces. I mean I don*"t know if that"s even
possible, but --

CHAIRPERSON MILLER: Maybe this
gives them a fTlexibility of what to do with
the ten spaces. Whether they want to provide
more to retail or more to residential. But, 1
understand then what you"re saying is are we
concerned that there be a maximum total.

COMMISSIONER JEFFRIES: Can we --
can you -- okay. I guess I"m getting that
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this 1s a -- use as a -- you know, as my
colleague has stated here, this 1s a transit
oriented development and just given the
location and so forth. | mean, you know, 1"m
certainly not interested 1in the Applicant
being able to have a lot -- |1 mean additional
parking spaces above 90.

I mean I can listen to a few more
spaces, but I -- you know, I don"t want there

to be a carte blanche here.

So, could we have the -- could the
Applicant -- 1 just wanted to be -- maybe 1
missed something. | didn"t -- guess 1 didn"t

-— 1 missed this minimum here.

CHAIRPERSON MILLER: No, 1"m don"t
have an objection to hearing. Anyway because
this hearing was awhile ago and 1 think -- you
know, 1 don"t remember exactly either about
whether we needed a maximum here or not.
Because 1 think that"s what you"re concerned
about. If we say 1t"s only a minimum —-

COMMISSIONER JEFFRIES: No, 1 would
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rather see a maximum not a minimum.

CHAIRPERSON MILLER: Right.

COMMISSIONER  JEFFRIES: I mean
that"s -- 1 mean given the location and, you
know, what this project 1is doing and the
concerns about the alley and, you know, I
don"t want to overburden. I mean one of the
things 1 like about this project i1s that it
didn"t over park the site the way I saw 1t.

So, I just want to be clear about
exactly what kind of flexibility they"re
talking about here.

CHAIRPERSON MILLER: You know, but,
also this 1s coming to us for relief from the
parking requirements because they can®"t meet
the requirements. So, they"re going to be
under their requirements.

COMMISSIONER JEFFRIES: Right.

CHAIRPERSON MILLER: So, we may not
need to put a max on them 1f they can"t even
meet the required amounts.

COMMISSIONER JEFFRIES: Okay. Yes,
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that"s -- okay.

CHAIRPERSON MILLER: I mean
otherwise we can just give them flexibility to
modify the allocation of the parking spaces.

We can take a moment to review the
pleadings or i1f you want to ask any of them.
Okay. Because | notice in Office of Planning,
they use the number proposed 90.

Do you want to hear from the
Applicant? That"s fine.

COMMISSIONER JEFFRIES: Yes.

MS. PRINCE: As |1 recall from the
hearing, the focus was very much on a parking
minimum because we were here Tfor parking
relief. We were not meeting the Zoning
Regulations and then there was also concern
about making sure there was a certain minimum
number of spaces set aside for retail so that
we wouldn®"t take away those spaces in favor of
residential.

I do believe that the condition as
we"ve drafted i1t reflects the spirit of the
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discussion at the hearing. However, i1if there
IS any iInterest i1n establishing a maximum, an
appropriate maximum could be the requirement
in the regulations which was 108 spaces. We
were seeking relief from that.

So, 1T you fTeel better putting a
maximum in, you can put In a maximum. | don"t
think 1t"s really necessary.

COMMISSIONER JEFFRIES: Yes, on the
regs, | mean how many more parking spaces
could you actually get here other than just
doing an additional, you know, level?

MS. PRINCE: Right. I think
without doing a whole additional Ilevel, we
couldn*t have a meaningful change in the
amount of parking. It would require a whole
other level.

COMMISSIONER JEFFRIES: So, 1 mean
then why would -- 1 mean 1f you"re talking
about a few spaces, why would you need such
flexibility?

MS. PRINCE: The only fTlexibility
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we"re seeking 1i1s the manner 1In which the
spaces are allocated between --

COMMISSIONER JEFFRIES: Allocation.

The allocation.

MS. PRINCE: Right.

COMMISSIONER JEFFRIES: So, not the
number .

MS. PRINCE: No, we jJust did a
minimum of 90. We don"t need flexibility on
that minimum. 1t"s a minimum of 90. The only
flexibility we need is the ability to allocate
the spaces between the two uses having
established that there will be minimums for
the two uses. |If you add up the two minimums,
you get to 80.

COMMISSIONER JEFFRIES: Correct.
Correct. Eighty. Correct.

MS. PRINCE: So, there"s ten --

COMMISSIONER JEFFRIES: Um-hum.

MS. PRINCE: -- swing spaces.

COMMISSIONER JEFFRIES: Right.

CHAIRPERSON MILLER: Are you
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requesting flexibility to modify the amount of
parking spaces or are we jJjust planning on 90
spaces with flexibility to modify the

allocation between the retail and the

residential?
COMMISSIONER JEFFRIES: Are you
saying In terms of a -- this could swing

anywhere from 90 to 108 in terms of the number
of spaces? | understand you®re looking for --

MS. PRINCE: Yes.

COMMISSIONER JEFFRIES: So, okay.
So --

CHAIRPERSON MILLER: Okay.

MS. PRINCE: Yes.

COMMISSIONER JEFFRIES:  —- minimum
iIs 90. It can go up to 108 and then also the
issue of allocation.

MEMBER WALKER: All right. I1"m
confused by that. What is driving such a wide
range? Why is the range 90 to 108? That"s 18
spaces.

MS. PRINCE: We don"t -- we simply
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-— the spirit of the discussion at the hearing
was that we needed a minimum. We needed to
establish a minimum which 1s typical when
one"s seeking relief from the regulations.

Then we allocated the spaces among
the two wuses and needed some Tlexibility
there. I was simply being responsive to Mr.
Jeffries who suggested that perhaps a maximum
IS in order. If the --

MEMBER WALKER: So, what will the
site accommodate? 1°"m not iInterested in the
allocation right now. Just the total number
of spaces.

MS. PRINCE: If an additional half
level of parking i1s added or i1f the spaces are
reconfigured 1n a different way, perhaps there
woulld be a way to achieve the maximum allowed
under the Zoning -- required under the Zoning
Regulations.

I"m simply —-

MEMBER WALKER: But, then no relief
woulld be required. 1 mean so --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

91

MS. PRINCE: Right. Then we
wouldn®"t need relief at all.

MEMBER WALKER: Right. So, what 1is
the plan?

MS. PRINCE: Our plan i1s to have a
minimum of 90 spaces and to allocate them as
set forth iIn the order. That"s what we"re --

MR. AVITABLE: Let me try. It's
the same sort of issues that drive the relief
from the evening drinking establishment.
We"re still a couple of years out from
actually knowing who the specific retail users
are going to be, what type of ownership or
rental on the residential units and that
drives to some degree how much parking you
want.

IT 1t°s a -- 1f 11t"s a condo
building, that might 1increase slightly the
amount of people that might want -- might be
looking for a parking space which might
motivate trying to squeeze in a couple of
extra parking spaces. Similarly, depending
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upon the type of retail user, that might again
encourage additional couple of retail spaces
to accommodate that user.

So, that"s why there®s the request
or not the request, but why you might have a
couple of more parking spaces. IT you could
squeeze them 1in, you"™d want to do that
depending upon what your final tenants might
want. What we were trying to do with this
condition was merely establish what the floor
would be, the absolute minimum.

COMMISSIONER JEFFRIES: I mean,
Madam Chair, 1 guess, you know, obviously I
mean they can -- matter of right, they can
builld 108 spaces and so, perhaps we"re wasting
our time up here.

I mean -- you know, 1 mean the
allocations and so forth, but they could build
as a matter of right 108 spaces. 1 think what
my colleague was getting here was this whole
notion of, you know, what"s the real Ilife
condition here that would enable you to build
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an additional spaces and it sounds as 1T they
could do that.
My only point i1s that, you know, 18

additional spaces are 18 additional vehicles

In this area, you know, that -- you know, |1
don*"t particularly care for, but I -- you
know, 1 understand his argument about, you

know, market conditions and, you know, needing
some fTlexibility in terms of a fairly volatile
market. But, 1t -- you know, 1 mean one of
the things 1| liked i1s that you didn"t over
park the site. So, you know, but 1t seems
that our hands are tied here. I mean unless
I"m missing something.

CHAIRPERSON MILLER: No, I don"t
think our hands are tied. I mean 1 was
looking back at at least Applicant"s proposed
order and they -- you know, they used the 90
spaces, Yyou know. The whole reason that
they"re seeking a special exception is because
they can®"t accommodate 108 spaces.

COMMISSIONER JEFFRIES: Right.
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CHAIRPERSON MILLER: So --

COMMISSIONER JEFFRIES: Madam
Chair?

CHAIRPERSON MILLER: Yes.

COMMISSIONER JEFFRIES: Let me hear
from the Office of Planning. What"s you

understanding about this particular condition?

MR. COCHRAN: The 108 1s the
required minimum. The Applicant could choose
1T they had financial justification for it or
even 1f they didn"t, they could choose to
provide 108 spaces or an unlimited number of
spaces. It jJust depends on how much they"re
willing to spend to go down how many levels.

To achieve what I think I"m hearing
you want to achieve, you would give relief to
provide as few as 90 and then 1f you choose to
set a maximum, you could set 1t at the minimum
number that are usually required or some other
number .

I think you might want to ask OAG
whether at this point you can legally set a
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maximum. 1 know that we"re having discussions
with the Zoning Commission now about setting
parking maximums. 1 think you might just want
to be sure that absent a change i1In regulations
you"re allowed to set those parking maximums.
I don"t know the answer on that one.

CHAIRPERSON MILLER: I think we
should ask them if we"re only going to go that
route. 1 mean | think at this point I"m kind
of convinced that they"re seeking this minimum
which they need to do by special exception
relief because of the historic structure and
that i1t"s very unlikely that they would then
exceed. You know, we would have too many
parking spaces. I think their realistic
assessment i1s 90 and it just gives them a
little bit of wiggle room. So, | don"t think
we have a real concern about over parking here
because of the historic structure.

COMMISSIONER JEFFRIES: Yes. Yes,
but 1 earlier said that, you know, | thought
our hands were tied and you said they weren"t.
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So, I"m waiting for you to tell me why our
hands are not.

CHAIRPERSON MILLER: IT you“re
considering -- 1f you think we ought to do a
maximum, then you should ask Office of
Attorney General. I just wasn"t sure 1f you
were convinced we should at this point, you
know.

Our hands aren"t tied, but -- |1
don*"t think. But, we can hear what they say.

But, 1 just think that the historic
structure 1itself sets the circumstances for
there not being over parking here and that"s
why they®"re here for the special exception.

MEMBER WALKER: Here®"s the part
that I"m unclear about 1s why we need a
condition related to this.

CHAIRPERSON MILLER: I think they
want the condition -- | think the condition 1is
more pointed at the allocation between retail
and residential.

MEMBER WALKER: Exactly. That"s
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exactly right. So, then the condition should
be limited to the allocation versus the total
number .

COMMISSIONER JEFFRIES: I mean now
they can do a minimum. I mean at matter of
right of 108. So, 1t"s possible they can do
more parking spaces, but i1t"s unlikely. I
understand that.

CHAIRPERSON MILLER: Wart. We need
the number so that they don®"t go below 90. 1
believe that"s what we"re -- unless you want
to let them go below 90.

MR. COCHRAN: Mr. Jeffries, to
continue the answer, yes, of course, you need
the minimum. The minimum of 15 was set to be
sure that they responded to some concerns of
the neighborhood that there be adequate
parking for whatever retail or restaurant use
might go in there.

COMMISSIONER JEFFRIES: Well, this
city really needs to deal with this parking
situation. I mean 1 know that we®"re dealing
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with 1t, you know, in the Zoning Regs and the
rewrite, but, you know, I -- just as aside and
you know this, I mean we -- we"ve just seen a
couple of cases and we jJjust continue to
provide these parking spaces In areas that are
in a block or two on top of Metro stations and
It"s just --, you know, the city just cannot,
you know, handle so much of this and so.

But, from what 1| understand here,
It seems as i1f, you know, what the Applicant

has put forward i1s what we have to do or what

we should do here. I mean I -- you know, 1t
looks like -- 1 think our hands are somewhat
tied.

MEMBER WALKER: Well, 1 think for
the sake of simplicity, the conditions should
speak to the minimum number of spaces
allocated to retain and the minimum number of
spaces allocated to residential and we leave
It at that.

COMMISSIONER JEFFRIES: And you"re
saying no minimum. That 1f they wanted to do
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75 —-

MEMBER WALKER: Well, the minimum
IS -- the total minimum iIs going to be driven
by the --

COMMISSIONER JEFFRIES: The
allocation.

MEMBER WALKER: Yes.

COMMISSIONER JEFFRIES: The
allocation.

VICE CHAIRMAN LOUD: My
recollection -- I"m sorry. Now, we had this

hearing so long ago, but my recollection was
that the night i1t was fTairly carefully
calibrated In terms of the community"s concern
about infringement on the residential parking
In the area and so, the ten may seem like an
innocuous number. But, the ten that are not
specifically allocated in the condition may
seen 1nnocuous, but I think 1t was part of
where everybody wanted to end up and 1f we
just deal with the allocation, it"s only 65
and 15. So, i1t leaves us minus those ten.
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MEMBER WALKER: Right. But, the
Applicant has just stated that the range could
be as high as 108. So, you®"re minimum of 90
means -- | mean iIs rendered meaningless.

CHAIRPERSON MILLER: No, 1t isn"t
meaningless because --

VICE CHAIRMAN LOUD: No. Yes.

CHAIRPERSON MILLER: -- what he‘s
concerned about 1is going below. You know,
going to 80 or whatever instead of 90. That
the allocation that"s laid out 1i1s 15 for
retail, 65 fTor residential and then there"s
ten that could flow between. Right?

COMMISSIONER  JEFFRIES: I just
don"t care about the minimums because, Yyou
know, the project i1s going to drive, you know,
what they produce. I mean, you know, 1 mean
-- | mean, you know, they"re not going to be
able to rent the units | mean because, you
know, certain amount of tenants are
requesting, you know, parking spaces. | mean
they"re going to make those adjustments and
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so, | almost don"t care about a minimum, Yyou
know. 1 mean, you know.

CHAIRPERSON MILLER: But, okay and
that"s fine, but 1 think that -- and [I™m
looking at Office of Planning®"s report and
they reference the 90 parking spaces as being
a result of a traffic study by the traffic
consultant of the number of spaces 1 believe
that would be adequate for parking for, you
know, this project. So, I don"t know 1f we
want to ignore that.

COMMISSIONER JEFFRIES: well, 1
understand the point you"re raising. I just
-— 1 guess | was trying to make another point
that, you know, 1 mean one thing iIs driven by
our regulations and so forth. Another 1s
really driven by, you know, the conditions on
the ground with this particular project and so
forth and that they will take care of that.
But, 1f we need belts and suspenders, that"s
fine.

CHAIRPERSON MILLER: Okay. But, 1
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mean this isn"t like just -- this isn"t -- for
instance, our regulations which might not
match what®"s happening on the ground. [If the
traffic consultant®s report with the Office of
Planning has credence and then so, we have to
decide whether to adopt 1t. Well --

COMMISSIONER  JEFFRIES: IT the
Board wants to put a minimum, I*m fine. 1 can
vote for 1t. I jJust -- 1 think that we"re
somewhat done here. 1 mean iIn this --

VICE CHAIRMAN LOUD: I think we
should move on. I think we"ve convinced
Commissioner Jeffries to have belts and
suspenders. Unless there®s further
deliberation on 1it. Because we"ve kind of
been around and around and around and
Commissioner Jeffries was the -- kind of sort
of the lone holdout on 1t. But, I think as I
hear --

COMMISSIONER JEFFRIES: Yes.

VICE CHAIRMAN LOUD: -- yes, he's
coming around to sort of the understanding of
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the minimum threshold and the traffic study.
Kind of how we got to that number.

Board Member Walker may still have
some questions outstanding which we should go

into, but at least one of the holdouts 1f sort

of -- and Board Member Dettman.
COMMISSIONER JEFFRIES: Oh,
Dettman. You -- he"s --

MEMBER DETTMAN: Well, you know, as
the regulations are set up to require a
minimum, 1*m fine with the minimum, but 1 do
agree with Commissioner Jeffries and 1 look
forward to one day having parking maximums.
You know, 1 think that"s the direction we
really should go.

So, that being said and we have
before a proposal for 90 spaces and 1 think
what 1 heard a couple of times i1s that really
what matters i1s the allocation of those spaces
to the residential versus the retail.

But, you know, my Hlast comment,
reading the proposed condition, 1 think that
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there®s an opportunity maybe to even simplify
it a little bit more. Is that we have a
minimum of 90 spaces and instead of having two
minimums, | think we can most confidently
project the demand for parking on the
residential portion. So, potentially setting
a minimum Tfor the residential taking 1iInto
account, you know, the proximity to transit
and buses and all that and how pedestrian
oriented this site 1is. Setting the minimum
for the residential and just letting the rest
of the parking be allocated to commercial and
so, 1f we set a minimum for residential and
the demand 1i1s actually less than that, the
commercial portion can kind of float into the
residential side and it someday the
residential demand goes up, we can accommodate
the residential and have the rest be allocated
to the retail.

I would be a Hlittle bit more
comfortable with that. | mean i1t"s kind of a
floating -- 1t seems to work in my mind, but
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It might be another Board Member®s opinion
that 1t wouldn®"t work that way and 1°d be fine
with that.

CHAIRPERSON MILLER: Could vyou
explain why you don"t think there needs to be
a minimum then for retail?

MEMBER DETTMAN: Sure. IT we can
successfully accommodate the cars that are
going to be parked in there for the residents
and 1f we say i1t"s 15 and 1t turns out that
only ten people have cars, those other five
can be allocated to the retail.

But, i1f 1t turns out we set It at
15 for residential and i1t turns out that 40
people want 1t, you know, or it turns out that
It"s such a demand that 1t"s going to get into
the retail portion of i1t, but we have this
minimum for retail and 1t means that residents
are going to go park on -- have to go park on
the street. So, to have a kind of floating
number that caters a little bit to the
residential, 1 think could work.
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In a sense, 1it"s basically if a
demand can®"t be met, 1°d rather have the
demand for the residential be met on site and
then have the use that -equates to more
turnover be unfortunately put out on the
streets versus the residential not being met
and people going and putting their cars on the
streets for longer periods of time as they
walk to Metro.

COMMISSIONER JEFFRIES: What impact
will that have on retail operators or patrons?

MEMBER DETTMAN: To the site?

COMMISSIONER JEFFRIES: Yes. That
are looking or -- 1 mean those that want to
use their vehicles.

MEMBER DETTMAN: Well --

COMMISSIONER JEFFRIES: That much?

MEMBER DETTMAN: To me, the answer
to that question depends on the demand of the
residential. IT the residential demand for
parking 1i1s really Ilow, 1t works to the
retail"s advantage because more parking 1is
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available to them.

COMMISSIONER JEFFRIES: Right.

MEMBER DETTMAN: If the demand for
residential is high which 1 don"t think it
will be because of how transportation oriented
this site i1s, but 1f It just so happens that
the residential demand i1s really high, this is
my planner perspective that 1 would rather see
the residential demand be accommodated on site
and have the more turnover use, the retail
portion, you know, have to go elsewhere.

COMMISSIONER JEFFRIES: And you
think this 1s more simpler?

MEMBER DETTMAN: I do because it
actually eliminates one minimum. Instead of
having a minimum of 90, a minimum of 15, a
minimum of 65, 1t just says minimum of 90 and
we Teel comfortable that the demand for
residential®s going to be 15 cars. So, we
have a minimum of 15 and that opens up 75
spaces for retail.

IT 1t turns out that the demand for
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the residential 1s 30, then the residential
moves over to 30 spaces and i1t leaves 60 for
the retail.

MEMBER WALKER: But, again, doesn"t
the need for all this flexibility suggest that
maybe we shouldn®"t be setting these numbers

now two years out?

COMMISSIONER JEFFRIES: 1*d like
the Office of Planning -- | mean, Mr. Cochran,
do you have -- what i1s your thought about

these two, the allocation minimums? 1 mean —-
MR. COCHRAN: IT the Applicant
wants to be able to provide as few as 90
spaces, then you do need to give relief.
Otherwise, they are required to provide 108.
So, that"s sort of a given In the discussion.

COMMISSIONER JEFFRIES: Well, okay.

MR. COCHRAN: Then with respect to
the allocation, 1f you don"t provide a minimum
for the retail, that -- there i1s not turnover
space required. IT you don"t provide a
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minimum for the residential, 1t seems to me
that 1t would be possible to then unbundle the
-- 1f these were condos, to unbundle the
parking spaces from the requirement for the
condominium and the Applicant would be able to
sell those spaces on the market outside of the
building. I have no 1i1dea of whether the
Applicant intends to do that.

By requiring 65 spaces for the
residential, you do set a minimum Tfor the
parking within the building.

IT you don"t set a minimum for the
retail, you"re then, It seems to me, giving --
giving fewer dis-incentives fTor people who
live either 1i1n the building or 1In the
neighborhood to own <cars because you“re
increasing the supply of residential parking
spaces.

That"s my own opinion. | am not a
traffic engineer. Planners can differ as |
think you"ve just seen by opposite ends of
this dais, but that"s my opinion.
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COMMISSIONER JEFFRIES: But, he has
a vote. There 1i1s a difference, but I
understand.

MEMBER DETTMAN: I guess, Madam
Chair, with what we have before us right now,
where®"s the Board with respect to what"s
written, what"s before us? Are we okay with
the minimum of 90 and then the two minimums on
each use and i1f we"re -- 1f the majority of
the Board or i1t"s the consensus of the Board,
we can go forward.

COMMISSIONER JEFFRIES: So, you're
saying we should just take a survey here and
find out where we are and move on.

CHAIRPERSON MILLER: Okay . well,
I"m in favor of 1t the way it"s presented to
us. I think 1t does reflect the balance of
assuring parking between retail and
residential and i1t 1is the Applicant"s own
proposal. So, | don"t see a good reason to
toy with 1t at this —-

COMMISSIONER JEFFRIES: Okay. I1"m
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in favor, too. What about you?

VICE CHAIRMAN LOUD: In favor.

COMMISSIONER JEFFRIES: Okay .
We"re done.

CHAIRPERSON MILLER: Okay. Moving
along. Well, that"s good policy discussion.

The owners shall also provide
bicycle parking in the parking garage for both
the residential and retail components as shown
on the approved plans and shall offer to pay
for the 1installation of up to four bicycle
racks In public space abutting the property on
both 14th Street and S Street.

This goes to the provision of
they"re providing less parking and, therefore,
they"re providing this alternative means --
racks for bicycles. So, I mean 1iIt"s very
germane to the relief that"s being sought.

Does anybody have a concern with
that?

Okay. I think 1t"s good. It"s iIn
both residential and retail.
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(b) The owner shall set aside at
least one space In the parking garage for use
by a car sharing service. This space may be
located In the retail portion of the parking
garage.

Anybody?

COMMISSIONER JEFFRIES: There was
some discussion.

CHAIRPERSON  MILLER: There was
discussion about whether i1t could be on the
street | believe.

COMMISSIONER JEFFRIES: Or whether
one was sufficient. Wasn"t there a
discussion?

See this 1s what happens when we
continue these cases that allow additional
documents because are memories start to fade,
but wasn®"t there a discussion about was there
sufficient -- | mean that perhaps there could
be more than one space.

CHAIRPERSON MILLER: I don"t know.

There might have been.
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COMMISSIONER JEFFRIES: I thought
there was. Okay.

CHAIRPERSON MILLER: I guess that"s
a judgment we would have to make.

COMMISSIONER JEFFRIES: And, but 1
do think there was push back from the
Applicant on that one though 1f I recall. |
don"t remember.

CHAIRPERSON MILLER: Well, 1 guess
I recall also a discussion about whether it
could be outside and whether they could have
showers for the bicyclists and my recollection
was that it wasn"t a big enough operation to
afford that kind of thing. Wasn"t like a big
office building or whatever.

I think 1t"s good that the -- that
the space may be located in the retail portion
of the parking because that makes i1t more
accessible to the public and not just to the
residents though i1t says may. We might --

COMMISSIONER JEFFRIES: 1 just know
a number of people who live iIn this area that
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use those Zip Cars faithfully all the time. |1
mean just weekends and so forth and 1t really
seems to mitigate, you know, the need for
additional spaces.

Madam Chair, do you mind me -- 1
just wanted to ask the Applicant.

I remember there was some push back
on this. Could you refresh my memory here?

MS. PRINCE: There was a post-
hearing submission where we addressed the Zip
Car 1issue.

COMMISSIONER JEFFRIES: Oh, okay.

MS. PRINCE: We"re more than happy
to locate a Zip Car space i1n the buirlding. We
also are more than happy to locate one in
public space immediately outside the building,
but that"s subject to DPW, DDOT approval.

But, we also submitted a map with
our post-hearing submission showing the Zip
Car has a very, very substantial presence 1in
the neighborhood.

COMMISSIONER JEFFRIES: Oh, okay
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MS. PRINCE: Very strong presence
I mean.

CHAIRPERSON MILLER: Does that have
an exhibit number that you®re referring to?

MS. PRINCE: Yes, this 1s our post-
hearing submission that was filed on December
15th, 2008. 1711 get you the number.

MEMBER WALKER: And you say that to
suggest that there"s no need for 1t?

MS.  PRINCE: Zip Car decides
ultimately whether they want a location and
I"ve had situations before the Commission
where we were obligated to provide a Zip Car
space only to find out that Zip Car wasn"t
interested in the location and 1t"s a function
of what they"re presence i1s already.

They have a strong presence i1n the
neighborhood. We"ll commit to one space. |IT
Zip Car wants to work with us to pursue a
second space and public space, we"re happy to
do that, but based on the evidence we found,
we didn"t think there was a compelling case to
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be made for more than one space when there®s
so many Zip Car Hlocations i1n the i1mmediate
vicinity.

COMMISSIONER JEFFRIES: Sorry. |
mean how do 1 know that this is a lot of Zip
Cars? I mean 1t looks like 1t"s a lot of Zip
Cars, but I guess, you know, given the demand
and so forth and the density of individuals
and so forth. 1 mean is this considered a lot
of Zip Cars in this area?

MS. PRINCE: 1It"s my understanding
that this i1s a very high cluster of Zip Cars
based on the iInformation from our traffic
engineer. I"ve had other situations where a
map like this would show two or three dots and
the fact that there are probably 30 locations
within blocks of the site -—-

COMMISSIONER JEFFRIES: So, were
you iIn contact with the organization and they
said that they were fine? Did they express,
you know, a number or what was the outcome of
that discussion?
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MS. PRINCE: Yes, | don"t believe -
- apparently there were discussions with Zip
Car. Zip Car didn"t want to make any
commitments regarding the number of spaces
until we were closer and until Zip Car was
aware of what the retail presence was on the
site. I think we were comfortable with the
notion of one Zip Car space, one car sharing
service space, but beyond that given the fact
that already appeared to be a lot 1n the
neighborhood, we didn®"t want to commit beyond
that.

COMMISSIONER JEFFRIES: Okay.

MEMBER WALKER: Madam Chair, you
may recall that we had some discussion about
the Applicant being able to at least explore
the 1dea with public space. So, 1f they are
going to be talking about the placement of
bicycle racks, for example, of putting the
space for the Zip Car on the street where i1t"s
more visible and more accessible.

I think burying a Zip Car space in
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a garage should be avoided 1f we can at least
explore putting 1t on the street.

COMMISSIONER JEFFRIES: Did we talk
about where i1t could go?

CHAIRPERSON MILLER: Yes, | think
when -- this hearing"s so long ago. Often
when we have a hearing, we have an opportunity
to discuss the conditions before we i1mpose
them and 1 think what"s happening here is that
we"re looking at these conditions and 1 don"t
think we had that opportunity. So, 1 think
It"s fine that we take 1t to the extent that
we need to to explore and 1 agree with Ms.
Walker that we did talk about how the
Applicant®™s -- i1In order to put the bicycle
racks on public space, you have to get the
approval of public space.

So, the question was well, because
1It"s more visible and accessible to the public
to put the car iIn public space, 1iIs that
something also that the Applicant i1s willing
to do or sees any problem with doing?
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MS. PRINCE: We"re certainly
willing to explore that. We just can"t commit
to 1t because we don"t know that i1t would be
approved.

CHAIRPERSON MILLER: Right. You
can"t really commit to the bicycle racks
either. Can you?

MS. PRINCE: We can"t commit to
them. We can --

CHAIRPERSON MILLER: It"s more
likely?

MS. PRINCE: Right.

CHAIRPERSON MILLER: Okay. And so,
if we want to put 11n language and the
conditions that they will, you know, work with
public space --

COMMISSIONER JEFFRIES: You could
use best efforts.

CHAIRPERSON MILLER: And then I™m
comparing now the language i1n the proposed
order and proposed conditions and then the
post-hearing submission and 1t seems to me in
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the post-hearing submission that the Applicant
agrees to put at least the space in the retail
portion and i1n the proposed condition, you"ve
used the wording may be located in the retail
portion and 1t seems to me that the retail
portion 1i1s obviously more accessible to the
public than the residential. So, | think that
we ought to change that language at least to
shall be located in the retail portion.

Is there any concern with that?

MS. PRINCE: No concern.

CHAIRPERSON MILLER: Okay. 1 want
to ask the Applicant, 1f we were to, which 1
think we are going to, be crafting a sentence
about the Applicant working with public space
to locate a space for car sharing, would it be
In the same public space and public space that
you"ve identified under (a) abutting the
property on both 14th Street and S Street or
would 1t be somewhere else?

MEMBER DETTMAN: I think the most
logical place that DDOT might look for us to
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put a car sharing space without having spoken
with them, of course, would probably be
somewhere near where we"re eliminating the
existing curb cut on the street since that
would represent no net loss of on-street
parking revenue.

That said, | don"t know. I don"t
know how their agreements work with Flex Car
or Zip Car versus, you know, when Zip Car
takes up space that they -- you know how does
that 1mpact? But, this would have no net
impact on revenue from parking.

CHAIRPERSON  MILLER: So, where
would that be?

MEMBER DETTMAN: It"s currently --
It"s about two-thirds to three-fourths of the
way north on the side as you go up 14th Street
towards Swann Street. It"s the parking lot
just south of the laundromat. 1 believe iIt"s
lot 820, but 1 --

CHAIRPERSON MILLER: Would 1t be on
14th Street?
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MEMBER DETTMAN: It would be on
14th Street. 1 think that probably would have
the most presence -- public presence for a Zip
Car. But, ultimately, again, this 1is all
subject to what Public Space and DDOT want.

CHAIRPERSON MILLER: Okay . So, 1
think 1t would -- i1t would be something like
the owner shall set aside at least one space
and wait a second. The owner shall work with
Public Space to locate a space on 14th Street
for car sharing service. Otherwise the owner
shall set aside at least one space iIn the
parking garage for wuse by a car sharing
service and this space shall be located i1In the
retail portion of the parking garage.

COMMISSIONER JEFFRIES: So, you're
saying you want to say 14th Street?

CHAIRPERSON MILLER: That"s what he
indicated. IT you don"t want me to be that
specific, | can just leave 1t out.

COMMISSIONER JEFFRIES: I don"t
believe -- yes, just leave i1t open.
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CHAIRPERSON MILLER: Okay . Fine.
So, 1t"s clearly that this condition when
written would reflect that the preference
would be that it would outside, but i1f that"s
not possible, then i1t would be In the retail
portion of the garage. Okay.

I think we can move on then.

The owner shall provide on request
a one-year membership in a car sharing or bike
sharing service per unit to initial residents
of the project who have leased or purchased an
automobile space.

COMMISSIONER  JEFFRIES: So, my
question i1s what does an i1nitial resident look
like? Who are the -- | mean iIs 1t —- it says
to initial residents of the project.

MS. PRINCE: The Tfirst occupant of

a unit. The Ffirst occupant or purchaser of a

COMMISSIONER JEFFRIES: Oh, so,
iIt"s not like a -- oh, so, 1t"s not like the
first 25 or 30 percent of the units. Okay .
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It"s —-- okay. Okay. Great.

MEMBER WALKER: On request refers
to whose request?

MS. PRINCE: I didn"t hear you.

MEMBER WALKER: On request refers
to whose request specifically?

MS. PRINCE: The request of the
initial occupant of the unit. So, any initial
occupant of any unit can ask the owner for
this benefit. Some may not -- some may say I
woulld never use a car sharing service. So, |
don"t need the membership. Don"t bother
getting 1t for me.

But, anybody that asked for i1t can

have 1t.

COMMISSIONER JEFFRIES: Okay.

VICE CHAIRMAN LOUD: But, 1 think
Board Member Walker raises a good point. |

don"t want to see 1t as a condition, but, you
know, the saying that you don"t know what you
don"t know. How will everyone know to request
it and 1t"s just something, | guess, for your
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team to think about. 1I"m sure you do that all
the time. So, that it"s fair and that i1t 1is
marketed and 1t"s not something held close to
the vest just wailting for people to discover
that they have this privilege to ask for it.

MS. PRINCE: It will be actively
marketed as part of the sales or rental of the
units.

VICE CHAIRMAN LOUD: Okay . Then
again, | don"t want to make that the subject
of a condition or any kind of conditional like
on the record.

CHAIRPERSON MILLER: 1 think that"s
a good point and we can wordsmith this a
little 1T we want. | mean that they offer it
and then that it will be provided to those who
would like 1t, you know.

COMMISSIONER JEFFRIES: I"m sorry
that | sort of misread this. It just says
initial residents of the project. I guess 1
was -- | was thinking of some sort of, you
know, the Tirst percentage of people. But,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

126

iIt"s really the first owner of a particular
until within the project. Something like
that. So.

CHAIRPERSON MILLER: I mean I don"t
have a problem i1f we reword these just a
little bit to reflect this conversation.
Okay .

Any other comments on this
condition? Okay.

Finally, eating and drinking
establishments shall occupy no more than 40
percent of the project"s linear foot frontage
along 14th Street, N.W. Any comments on that
one? We discussed it In the analysis somewhat
of the special exception that 1t goes to.

Okay. Any other condition? Any
other comments?

Okay . Then 1 think we can then
move i1nto voting on this.

Just want to comment, this was a
little bit difficult to deliberate 1 think 1In
part because of the time since we heard the
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case, but 1 think that we"re all pretty clear
about, you know, the complexity i1nvolved with
this -- what do you call? I don"t know.
Anyway, with this historic structure and the
additions to 1t for retail and residential and
It seems like a great project.

Anyway, so, why don"t we - 1711
reiterate then the relief that"s being sought
and see 1f there"s further deliberation and i1f
not, we can vote on it.

It"s Application Number - 1,
therefore, more approval of Application Number
17850 of JBG/14th and S, LLC pursuant to 11
DCMR Section 3104.1 and 3103.2 for a variance
from the Ilot occupancy requirements under
section 772 and a special exception for a roof
structure with unequal heights under
subsection 411.11 from the restriction on
eating and drinking establishments under
subsection 1901.6, from the ARTS Overlay
height guidelines under subsection 1902.1,
from the parking requirements for an addition
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to an historic structure under subsection
2120.6, for the renovation and addition to an
existing historic structure that will create a
mixed-use residential and retail development
In the ARTS/C-3-A at premises 1407 S Street,
N.W. and 1802, 1804, 1810, 1816 and 1818 14th
Street, N.W.

COMMISSIONER JEFFRIES: Second.

CHAIRPERSON MILLER: Further
deliberation?

All those 1In favor say aye.

(Ayes.)

CHAIRPERSON MILLER: All those
opposed? All those abstaining?

And would you call the vote please?

MR. MOY: Yes, Madam Chair, staff
would record the vote as 5-0-0 to approve the
application as conditioned on the motion of
the Chair Ms. Miller. Seconded by Mr.
Jeffries. Also in support of the motion Mr.
Loud, Ms. Walker and Mr. Dettman.

CHAIRPERSON MILLER: This 1s the
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full order. Correct? We do have parties in

opposition. Okay.

Well, thank you very much. 1 think

that concludes the public meeting 1f 1 am

correct. Okay . Then that
adjourned.
(Whereupon, the

concluded at 2:07 p.m.)
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